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SUMMARY ANALYSIS OF THE U.S. DEPARTMENT OF EDUCATION’S PROPOSED 
CHANGES TO TITLE IX REGULATIONS ON SEXUAL HARASSMENT   

On November 29, 2018, the Trump administration published 
a proposed Title IX rule, and opened a 60-day notice and 
comment period.  Comments are due on January 30, 2019.   
The proposed rule, which would apply to all recipients of 
federal financial assistance, including institutions of higher 
education and elementary and high  schools, narrows the 
definition of sexual harassment, limits to whom victims can 
report sexual harassment for an investigation to be opened, 
and narrows the responsibility of schools for investigating 
sexual harassment outside of school property or activities.  
Comments on the proposed rule can be submitted here.  
 

KEY TAKE AWAYS  
 

 The proposed rule includes a number of changes that would make claiming and investigating sexual 
harassment more burdensome for victims.  

 Evaluation of the proposed rule has largely focused on its impacts on colleges and universities; however, 
the rule will also have implications for elementary and high schools.  

 Opponents of the proposed rule claim it errs on the side of individuals  accused of committing sexual 
harassment or assault and will have negative consequences for women, students of color, students with 
disabilities, and LGBTQ students.   
 

BACKGROUND ON TITLE IX & THE PROPOSED CHANGES  

Title IX, of the Civil Rights Act of 1964, states no person can be denied benefits or excluded from participation 
in activities on the basis of sex under any education program that receives federal funding.   The proposed 
rule would change how sexual harassment, prohibited by Title IX, is defined, reported, and responded to by 
schools, as well as how it is investigated by the U.S. Department of Education (USED) per its responsibilities to 
ensure schools receiving federal funds abide by the law. The result of the changes would be a more narrow 
definition of sexual harassment and a shift towards the rights of individuals accused of sexually harassing 
other students (as described in greater detail below).  This could have an impact on all students and, 
specifically, women, students of color, students with disabilities, and LGBTQ students, who are more likely to 
be victims of sexual harassment and violence. 

Opponents of the proposed rule argue that it will make it harder for students to report abuse and will not 
keep students safe from sexual abuse and other forms of sexual harassment.  Ranking Member of the Senate 
Health, Education, Labor, and Pensions (HELP) Committee Patty Murray (D-WA) has asked USED Secretary 
Betsy DeVos to extend the comment period so that students have more time to comment.  Supporters of the 
proposed rule, including HELP Committee Chairman Lamar Alexander (R-TN), argue the changes are needed 
to bring clarity to the federal rules and protect the rights of all students, including those accused of sexual 
harassment.   

Nothing in the proposed changes prohibits educational institutions from establishing and enforcing formal 
conduct, notice, prevention and response standards regarding sexual harassment, that are more robust than 
proposed by USED, as long as they meet requirements for due process and do not exceed any federal or state 
statutory or constitutional limitations.  In addition, complaints can still be brought under Title IX in court, but 
that is a greater burden on students than addressing the issue through the USED Office for Civil Rights.  

IN THIS BRIEF: 

 

 Background on Title IX and the 
Proposed Regulatory Changes  

 
 Key Changes Included in the Proposed 

USED Rule 

 
 Recommended Next Steps 

https://www2.ed.gov/about/offices/list/ocr/docs/title-ix-nprm.pdf
https://www.regulations.gov/document?D=ED_FRDOC_0001-0830
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KEY CHANGES INCLUDED IN THE PROPOSED USED RULE  
 

 Changes to the definition of sexual harassment:  The proposed rule would define sexual harassment as 
“unwelcome conduct on the basis of sex that is so severe, pervasive, and objectively offensive that it 
effectively denies a person equal access to the [school’s] education program or activity.” (emphasis added).  
Current guidance defines sexual harassment  as “unwelcome conduct of a sexual nature,” that “ sufficiently 
serious (e.g. severe, persistent, or pervasive) to deny or limit a student’s ability to participate in or benefit 
from the school’s program.”   The proposed change would narrow the definition of harassment and could 
narrow claims that are deemed violations of Title IX. 
 

 Changes to notice requirements:  The proposed rule would find schools in violation of the federal law if 
they are “deliberately indifferent” in their response after receiving “actual notice” of sexual harassment to a 
required high-level official with authority to take corrective action (except in the case of peer harassment 
where “actual notice” to a teacher will suffice).  Current guidance requires schools to address student-on-
student harassment if any employee “knew or in the exercise of reasonable care should have known” about 
the harassment, and requires schools to address employee-on-student harassment, that takes place in context 
of an employee’s responsibilities for providing aid, benefits, or services to students, “whether or not the 
[school] has ‘notice’ of the harassment.”   Today, schools that do not “take immediate and effective corrective 
action” are in violation of Title IX.  By changing who students would need to report to, the proposed rule may 
not reflect a realistic assessment of whom students might reasonably believe has authority to do something 
about harassment, and whom students feel comfortable with and can trust engaging with. Further, the 
proposed rule dismisses the common “reluctance to report” which is often at play in sexual harassment cases.  
This could have particularly significant impacts on students in elementary and secondary schools as students 
are likely to have trusting relationships with school employees who may not be “officials with authority” (e.g. 
teachers, coaches, after-school activity leaders, etc.).  
 

 Changes to circumstances of where Title IX applies:  The proposed changes emphasize that a school is only 
responsible for claims of sexual harassment that occur under a narrowed understanding of whom or what is 
“within its education program or activity.”   In contrast, current guidance holds schools responsible for 
addressing sexual harassment if it is “sufficiently serious to deny or limit a student’s ability to participate in or 
benefit from the education program,” regardless of where it occurs.  This change does not reflect the reality 
that sexual misconduct often occurs outside of the school setting but can still have significant impacts on the 
school environment.  It also may not take into consideration harassment that may occur online or via social 
media.  
 

 Changes to grievance procedures:  While the proposed rule still states that there should be “equitable 
resolution” of student and employee complaints of sexual harassment, the changes to the grievance 
procedure would  require a formal investigation when, and only if, a complaint is filed, and allows informal 
resolutions in all cases, including sexual assault, with the voluntary, written consent of all parties voluntary. 
The proposed rule also requires colleges and universities to conduct a “live hearing” and requires parties and 
witnesses to submit to cross-examination by the other party’s “advisor of choice.”1  By requiring a more formal 
investigation, students may be less likely to file a complaint as it may cause more trauma and take away 
confidentiality that the student may desire. 
 

                                                                 
1 The proposed rule requests feedback on if elementary and high schools should also include “live hearings” in their grievance 
procedures.  
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 Changes to the evidentiary standard:  The proposed rule requires schools to presume that the reported 
sexual harassment did not occur, and allows schools to use a “clear and convincing evidence” standard, a 
change from the “preponderance of evidence” standard required in current guidance.   This standard likely 
shifts the grievance process in favor of the student or employee that is accused of sexual harassment.  
 

 Changes to requirements for timeliness:  The proposed rule allows schools to delay internal investigations 
due to an ongoing criminal investigation.  The current guidance recommends that schools finish investigations 
within 60 days and prohibits them from delaying an investigation because of an ongoing criminal investigation.  
The proposed rule could delay the investigation process for students who were sexually harassed, causing 
them to remain in the school environment with their harasser for a longer period of time. 
 

 Changes to the appeals process:  The proposed rule prohibits victims of harassment from appealing a 
school’s resolution of a harassment complaint based on inadequate sanctions imposed.   Given the lack of 
right of appeal, this proposed change may reflect a shift away from the rights of victims toward a process  that 
is in favor of those accused of sexual harassment.  

RECOMMENDED NEXT STEPS  

 
The Department will be accepting comments on the proposed rule until January 30, 20192. Advocates and 
concerned individuals are able to submit comments on the proposed rule here.  
 
It is recommended that advocates and individuals tailor their comments to specific areas they are concerned 
with. Given the high level of consideration for how the proposed rule will impact colleges and universities, 
advocates and individuals should also consider how their comments can express how the proposed rule will 
impact students in elementary and high schools.  
 
For additional guidance on how to submit comments, or on what to submit, templates have been provided by 
the National Women’s Law Center and Know Your IX.  
 
 
 

For more information, please contact Scott Palmer, Jamie Fasteau, or Sean Worley at 202.689.2893. 

EDUCATIONCOUNSEL 

                                                                 
2 Note this is a two-day extension from the original deadline of January 28. The deadline was extended after the website used 
to submit comments had crashed on January 17.  

https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal#open-comment
https://act.nwlc.org/onlineactions/Ti1imLF7_kSzrPNMHD4ANQ2?ms=A_ED_2018_NPRMComments_TakeAction
https://www.knowyourix.org/notice-comment-2018/submit-a-comment/

